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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 


Since consideration of appellant’s questions depends in 
large measnre npon the language of the indictment, that 
pleading is set forth, infra. 

Continuously during the period from about June 
16, 1950 to about June 27, 1950 • • • Edgar T. Cook 
was concerned as owner, agent, derk, and in other 
ways, in managing, carrying on and promoting a 
lottery known as me numbers game. 

SECOND COUNT: 

On or about June 16, 1950, • • • Edgar T. Cook 
sold and transferred to John E. Timmons a diance, 
right, and interest in a lottery known as the num¬ 
bers game. 

THIRD COUNT: 

On or about June 22, 1950, • • • Edgar T. Cook 
sold and transferred to John E. Timmons a chance, 
right, and interest in a lottery known as the num¬ 
bers game. 

FOURTH COUNT: 

On or about June 23, 1950, • • • Edgar T. Cook, 
sold and transferred to John E. Timmons a chance, 
right, eind interest in a lottery known as the num¬ 
bers game. 

FIFTH COUNT: 

On or al^ut June 27, 1950, • • • Edgar T. Cook, 
sold and transferred to John E. Timmons a chance, 
right, and interest in a lottery known as the num¬ 
bers game. 

SIXTH COUNT: 

On or about June 27, 1950, • • • Edgar T. Cook 
knowingly had in his possession certain ticketi^ cer¬ 
tificates, bills, slips, tokens, papers and writings, 
used or to be used, and adapted devised and design¬ 
ed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 



The question is, does a verdict of not guilty as to the 
first count in said indictment destroy the validity of the 
following counts! In the instant case the verdict as to 
the last five counts was guilty. 
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V. 

UinTED States of Amebica, Appellee, 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under the 
provisions of Title 19, section 101, District of Columbia 
Code, 1940 Edition. 

STATEMENT OF THE CASE 

Prior to June 16, 1950, the police had reason to sus¬ 
pect that a colored man, to them unknown, working in 
the Vogue Cleaners, 826 Bladensburg Boa^ was writ¬ 
ing numbers. 
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On that day police oflScer Timmons, the chief govern¬ 
ment witness, drove to a place near the said Vogue 
Cleaners and asked a man standing behind the clean¬ 
ing establishment, “where the man was”, and shortly 
thereafter appellant came out. 

Thereupon the witness Timmons gave the man, he 
being appellant a slip of paper bearing number 322 and 
a twenty five cent coin. 

On June 22, 1950, the witness Timmons saw appellant 
in the Vogue Cleaners and gave him a slip with the 
number 322 written on it and a twenty five cent coin. 

On June 23, 1950, the witness Timmons saw appellant 
in the Vogue Cleaners and again gave him the number 
322 and a twenty five cent coin. 

On June 27, 1950, the witness Timmons gave appellant 
a marked twenty five cent coin and orally requested that 
it be played on the number 299. 

On the same day, and shortly thereafter, other police 
officers acting under a warrant issued on the affidavit of 
the witness Timmons, arrested appellant at the place 
the money was transferred, the Vogue Cleaners, and 
searching appellant found on him the same coin and a 
slip of paper bearing the numbers 905-10, 509-5, 489-5. 

Appellant testified that he was not a numbers writer; 
that he did not own the clothing he had on at the time 
of his arrest; that he had no knowledge of the origin or 
purpose of the said slip of paper; that he was reluctant 
from the beginning to take any money or slips from 
the witness Timmons; but the latter assured him that he, 
Timmons, was a customer of a man named Johnson who 
also worked in the cleaning plant; that he was known to 
Johnson as Reds and that it would be all right for ap¬ 
pellant to give the money and slip to the said Johnson. 
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Johnson further testified that he received the slips and 
money from appellant on June 16, 22, and 23—^the slips 
being signed Beds. That he did not receive anything 
from appellant on June 27, 1950, the arrest having oc¬ 
curred ; and that he recognized the signature Beds by 
reason of prior transactions with the witness Timmons. 

STATEMENT OF POINTS 

The matters charged in count 1 of the indictment are 
the same and identical matters charged in the remaining 
counts of the indictment. Ergo, a verdict of Not Guilty 
as to count 1, destroys the remaining counts, and a ver¬ 
dict of guilty on those may not stand. 

Appellant contends that where the prosecution in seek¬ 
ing to convict of more than the evidence justifies sets 
up a situation such as exists here, and the jury conse¬ 
quently falls into error, the verdict may not stand. 

In American Medical Ass*n v. United States, supra, 
at page 89, this Court further stated: 

The question for us is whether the convictions are 
consistent with the evidence. 

Taking the inconsistent verdicts and the defense of 
entrapment into consideration in the light of the evi¬ 
dence, it would appear that if not separately, certainly 
together they support appellant's contentions. 

I 

ENTRAPMENT 

The evidence discloses that appellant was neither 
known nor suspected as a numbers writer when the 
police commenced their investigation of numbers writing 
at the Vogue Cleaners. 
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The person named Johnson testified in the cause that 
he was taking the numbers bets of the witness Timmons 
and that he had been arrested with api)ellant—^a lapse 
of some five minutes intervening—and that he had en¬ 
tered a plea of guilty to violation of the lottery laws 
for writing numbers with Timmons. 

In Cratty v. United States, 82 TJ. S. App. D. C. 236, 
242, 243, 163 F. 2d 844, this Court says of the defense 
of entrapment: 

The law with respect to entrapment is settled for 
the federal courts in Sorrells v. United States, 1932, 
287 U. S. 435, 53 S. Ct. 210, 77 L. Ed. 413, 86 
A- L. R. 249. The Court there, speaking through 
Mr. Chief Justice Hughes, phrascKi it thus: 

“It is well settled that the fact that oflBcers or 
employees of the Government merely afford oppor- 
tnnities or facilities for the commission of the of¬ 
fense does not defeat the prosecution. Artifice and 
strat^em may be employed to catch those engaged 
' in criminal enterprises. (Citing authorities) The ap¬ 
propriate object of this permitted activity, frequently 
essential in the enforcement of the law, is to reveal 
the criminal design; to expose the illicit traffic, the 
prohibited publication, the fraudulent use of the 
mails, the illegal conspiracy, or other offenses, and 
thus to disclose the would-^ violators of the law. 

A different question is presented when the criminal 
design originates with the officials of the Government, 
and they implant in the mind of an innocent person 
the disposition to commit the alleged offense and 
' induce its commission in order that they may prose¬ 
cute. (287 U. S. at pages 441, 442, 53 S. Ct. 212.” 

The Court said further, quoting from Newman v. 
United States, 4 Cir., 1924, 299 F. 128, 131: 
i .... “it is well settled that decoys may be used 
' to entrap criminals and to present opportunity to 
one intending or willing to commit crime. But de¬ 
coys are not permissible to ensnare the innocent and 
I law-abiding citizen into the commission of crime, 
i When the criminal design originates, not with the 
accused, but is conceived in the mind of the govem- 
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ment officers, and the accused is by persnasion, de¬ 
ceitful representation, or inducement lured into the 
commission of a criminal act, the government is es¬ 
topped by sound public policy from prosecution there- 
oV* . . . (287 U. S. at page 445, 53 S. Ct 214). 

Appellant contends the evidence establishes that there 
was no reason to believe that appellant was engaged in 
the numbers activity at the time officer Timmons first 
met him; that such transactions as appellant had with 
officer Timmons were accommodations to Timmons, reluc¬ 
tantly undertaken upon Timmon’s assurance that the offi¬ 
cer and Johnson were engaged in a systematic course of 
wagering. 

Certain it is that Timmons sou^t out appellant and 
broached the transactions to him, inducing appellant to 
co-operate upon the assurance appellant was merely ac¬ 
commodating Johnson and Timmons. 

The criminal design as respects appellant originated 
with Timmons. Appellant was an innocent victim of 
Timmons’ blandishments. He was not wagering with 
Timmons and had no business relationship willi him. Ap¬ 
pellant was not to win in the event of Timmons’ lack of 
success or to lose if Timmons became successful 

There is nothing to permit the inference appellant had 
an intent, purpose or design to violate the statute in¬ 
volved, and scienter would seem to be necessary. 

n 

Under the evidence appellant was entrapped and it 
was error not to grant his motion for verdict of ac¬ 
quittal. 


SUMMARY OF ARGUMENT 


I 

In a multiple count indictment, each and every count 
is, in fact and in law, a full true bill of the grand jury— 
and if, as here, the first count of such indictment, spells 
out the material allegations required in the succeeding 
counts and there is acquittal on the first count—^the suc¬ 
ceeding counts fail as matter of law. 

n 

Where the evidence clearly shows that the design and 
plan to set in motion a series of events prohibited by 
statute, was conceived by the government, and where the 
evidence further shows that defendant was an accomoda¬ 
tion dupe to the government, no conviction can rest upon 
such evidence. 


ARGUMENT 

I 

The verdict on count 1 destroyed the remaining counts. 

By its verdict as to count 1, the jury found as matter 
of law that from June 16 to June 27, 1950, appeUaati toas 
w)t concerned as owner^ agent, derh, cfr vn other wa/ys, 
in mamaging, ca/rrying on and promoting a lottery. 

It is contended this means that whatever appellant 
was doing on those dates he was not in any way con¬ 
cerned with a lottery, in any way. 

If his transactions with the witness Timmons were not 
concerned with his ownership, agency, clerkship, or in 
other ways, managing, carrying on and promoting a lot¬ 
tery, then the plain fact of the matter is appellant was 
not engaged in any activity having to do with a lottery. 
Taking the evidence in the strongest light favorable to 
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the government, the jxuy held in the first ooimt his ac¬ 
tivities did not concern a lottery and then in the remain¬ 
ing counts found that they did constitute a lottery ac¬ 
tivity. 

As stated by this Court in Americcm Medical Ass*n. v. 
United Stales, inconsistency in a verdict does not ipso 
facto invalidate it, “even though the inconsistency can 
be explained by no rational considerations^^; 76 U. S. 
App. D. C. 70, 89. Yet it would appear that where the 
verdict of not guilty on the first count clearly spells out 
the idea that appellant was not guilty of any illegal act 
charged in the indictment, the government is estopped 
from asserting that convictions under succeeding counts 
are good. 

Where the government sees fit to proceed upon multiple 
indictments, and the question of the sufficiency of the in¬ 
dictment to support a conviction arises, each count must 
be treated as a whole, and not merely as a part of the 
complete paper designated as an “indictment’’ or “true 
Bill”. See, Samuels v. United States, 232 F. 536. 

The multiple count indictment is a collection of separate 
bills against the same defendant for offenses which on 
their face appear distinct under one caption, and indorsed 
collectively as true by the grand jury, and every separate 
count should charge the defendant as if he had commit¬ 
ted a distinct offense. See, Be Jiam/ne v. Umted Stales, 
282 F. 737. 

Here, the equittal as to count one, established, as mat¬ 
ter of law, that the charges set forth in the successive 
counts could not support a judgment of conviction. The 
express terms of the indictment made this result inevi- 


The applicable law has been stated sufficiently in the 
Statement of Points and will not be repeated here. 
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CONCLUSION 

It would appear here that the prosecution drafted an 
indictment of such tjTpe and character as to make count 
one of the multiple count indictment the determinating fac¬ 
tor as to all succeeding counts; which would have to stand 
or fall with that count 

It would further appear that api)ellant was induced 
by the government to accommodate the government’s de¬ 
sire to apprehend a third person, with whom the govern¬ 
ment had been for sometime, by way of investigation, con¬ 
ducting an illegal enterprise. 

The criminal activity the government was seeking to 
break up and punish was not in any sense the enterprise 
of the appellant. 

Neither directly nor indirectly was appellant concerned 
with its operation, purpose, gains or losses. 

At government request and solicitation he became an 
agency through whi<i their investigation could be kept 
alive and going—^he served no other purpose for govern¬ 
ment nor for himself nor for any other person. 

The law declines to i)ermit convictions in such a case. 

Eespectfully submitted, 

T. Emmett McEIexzie, 
i James K , Hughes, 

I Columbian Building, 

Cownsel for AppeJUmt, 
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103 Filed in Open Court Jul 31 1950 

Harry M. HuU, Clerk 

• • • • 

The Grand Jury charges: 

Continuously during the period from about June 16, 
1950 to about June 27, 1950, within the District of Colum¬ 
bia, Edgar T. Cook was concerned as owner, agent and 
clerk, and in other ways,'in managing, carrying on and 
promoting a lottery known as the numbers game. 

SECOND COUNT: 

On or about June 16, 1950, within the District of 
Columbia, Edgar T. Cook sold and transferred to John 
E. Timmons a chance, right and interest in a lottery 
known as the numbers game. 

THIRD COUNT: 

On or about June 22, 1950, within the District of Co¬ 
lumbia, Edgar T. Cook sold and transferred to John E. 
Timmons a chance, right and interest in a lottery known 
as the numbers game. 

FOURTH COUNT:. 

On or about June 23, 1950, within the District of Co¬ 
lumbia, Edgar T. Cook sold and transferred to John E. 
Timmons a chance, right and interest in a lottery known 
as the numbers game. 

FIFTH COUNT: 

On or about June 27, 1950, within the District of Co¬ 
lumbia, Edgar T. Cook sold and transferred to John E. 
Timmons a chance, right and interest in a lottery known 
as the numbers game. 

104 SIXTH COUNT: 

On or about June 27, 1950, within the District of Co¬ 
lumbia, Edgar T. Cook knowingly had in his possession 
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certain tickets, certificates, bills, slips, tokens, papers 
and writings, used and to be used, and adapted, devised 
and designed for the purpose of playing, carrying on 
and conducting a lottery known as the numbers game. 

• • • • 

109 Filed Nov 13 1950 Harry M. Hull, Clerk 

On this 13th day of November, 1950, came again the 
parties aforesaid, in manner as aforesaid, and the same 
jury as aforesaid in this cause, the hearing of which was 
respited on the 9th day of November, 1950; whereupon 
the said jury upon their oath do say that they find the 
defendant Not Guilty on Count One; Guilty on Counts 
Two, Three, Four, Five and Six. 

The case is referred to the Probation Officer and the 
defendant is committed to the District Jail. 

• • • • 

112 Filed Dee 7 1950 Harry M. Hull, Clerk 

On this 6th day of December, 1950 came the attorney 
for the government and the defendant appeared in per¬ 
son and ^ by counsel, Curtis P. Mitchell, Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of ^ not guilty and a verdict of guilty 
of the offense of Vio. 22-1501, 1502, D. C. C. as charged’ 
in Counts 2, 3, 4, 5, 6 and the court having asked the 
defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of* One (1) Month to Four (4) Months. 



113 Filed Dec 6 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Edgar T. Cook, 1413 
P St, N. W. 

Name and address of appellant’s attorney Curtis P. 
Mitchell, 2002 11th St, N. W. 

Offense Lottery and Possession, 

Concise statement of judgment or order, giving date, 
and anv sentence 1-4 mos. 

Name of institution where now confined, if not on bail 

X the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia CircTiit from the above-stated judgment. 

/s/ Edgar T. Cook, 

Appellant. 

/s/ Curtis P. Mitchell, 

Attorney for Appellant. 

Date 12/6/50. 

• • • • 

4 John EJ/ward Timmons 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Exa/mmUwn 

BY ME. ABNOLD: 

5 Q Will you state your full name, please? A 
Jolm Edward Timmons. 

Q I wonder if you will keep your voice up just a 
little bit more, so we can hear you? 
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You are a member of the Metropolitan Police Depart¬ 
ment; is that correct? A Yes, sir. 

Q Attached to what precinct, sir? A No. 9. 

Q Were yon attached to that precinct in June, 1950? 
A Yes, sir, I was. 

Q Directing your attention to June 16, 1950, did you 
see this defendant, Edgar T. Cook, on that day? A Yes, 
sir, I did. 

Q Will you tell us approximately what time it was 
that you saw him? A Approximately 12:25 in the after¬ 
noon. 

Q Will you tell us where you saw him? A It was in 
an alley in the rear of 826 Bladensburg Road, Northeast. 

Q What is 826 Bladensburg Road? A It is a clean¬ 
ing establishment. 

Q Officer, tell us the circumstances under which you 
saw him. 

THE COURT: First, is that in the District? 

BY MB ARNOLD: 

6 Q Is 826 Bladensburg Road in the District of 
Columbia? A Yes, sir, it is. On this date, about 
12:25 in the afternoon, I drove in the alley located in 
the rear of 826 Bladensburg Road, and I asked a man 
standing behind the Vogue Cleaners where the man was, 
and he walked into the cleaners and sent Mr. Cook out 
to the car. 

MR. MITCHELL: I object to the previous statement 
and ask that it be stricken from the record. 

THE COURT: Sustained. That will be stricken, be¬ 
cause it was out of the defendant's presence. 

BY THE COURT: 

Q You went to some unknown man and asked where 
the man was? Was that it? A Yes, Your Honor. 

Q As a result of that, the unknown man went into 
the establishment, and then presently the defendant came 
out; is that right? A Yes, Your Honor. 
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Q Bo not state things that did not occur in your 
presence. 

BY MB. AENOLD: 

Q This defendant came out of that establishment; is 
' that right t A Mr. Cook did come out, yes, sir. 

7 Q Tell us exactly what occurred then, sir. A 
At that time I wrote a number on a slip of paper, 

322, for 25 cents, and handed it to Mr. Cook, along with 
a 25-cent piece, a quarter. 

Q Did you have any conversation with him before you 
gave him that slip! A No, sir, I don’t think I did. I 
don’t remember any conversation. 

Q And did he say anything to you when you gave 
him the slip and the money? A No, sir, I don’t believe 
he did. 

Q That is all that transpired at that time; is that 
right! A Yes, sir. 

Q After you gave him that, what did he do? Do you 
know? A He put the piece of paper and the money in 
his pocket and walked back towards the cleaners. 

Q And what did you do? A I drove off. 

Q Did you see this defendant again at any later date? 
A Yes, sir; I saw him on Thursday, June 22, about 
12:55 in the afternoon. 

8 Q Where did you see him on this occasion? A 
Inside the Vogue Cleaners. 

Q Will you describe the interior of that place? Is 
it a small place or large place? A Yes, sir, it is pretty 
large. It is a large cleaning plant. 

Q You say that you saw him inside; is that correct? 
A Yes, sir, right inside the rear door. 

Q What did you do, sir? A I wrote my number on 
a slip of paper again, 322, for 25 cents, and signed it 
‘‘Beds” and gave it to Mr. Cook with a quarter. 

Q Did you have any particular conversation with him 
at that time? A No, sir. 
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Q Did you see Mr. Cook again at any time? A Yes, 
sir. The following day, Friday, June 23, about IKK) in 
the afternoon, I again went to the cleaning establish¬ 
ment, to the rear door, and stepped inside the rear door 
and played my number again, 322, for 25 cents. 

Q Did you have any conversation at that time? A 
No, sir. 

BY THE COURT: 

Q What did you do at that time when you played the 
number? A I just handed the slip of paper and 
9 the quarter to Mr. Cook. 

Q What was on the slip of paper? A My 
number, 322, for 25 cents. 

Q T^t was all written on there? A I wrote it down 
on the slip of paper in the car and took it in with me, 
yes, sir. 

Q Was it ‘‘322,’’ then “25 cents’^? A 322 dash 25 
cents, and then down at the bottom I signed it “Reds.’’ 
BY MB. ARNOLD: 

Q What was the next thing, if anything, you did with 
regard to this matter? A I am sorry. I didn^t hear 
you. 

Q What was the next thing you did, if anything, with 
regard to this particular case? A About 11 a. m. on 
the 27th of June I swore to a United States Commis¬ 
sioner’s Arrest Warrant and filed it in the Marshal’s 
office and went to No. 9 Precinct, where Corporal Jenkins 
marked two 25-cent pieces, one of them to me used in my 
play with Mr. Cook. He marked the quarter by cutting 
the head off the eagle on the back and recorded it on a 
white slip—^a white card. 

MR. ARNOLD: May I have this marked “Govern¬ 
ment Exhibit No. 1 for identification”? 

• • • • 

Q Now, after you got that quarter from Cor¬ 
poral Jenkins, what did you do then, sir? A I 
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used it later that afternoon, about 12:45 the afternoon 
of the 27th of June, to make a numbers play, 299, for 
25 cents, and used the marked quarter. 

Q Where did you make that play, sir? A In the 
rear of the Vogue Cleaners, inside the establishment, 
with Mr. Cook. 

Q Did you give him a slip on that occasion, sir? A 
No, sir, I did not. 

Q1 Wliat did you do after you made that play? A 
After I had made the play— 

BY ME. AENOLD: 

Q Was anything said at the time? Did you have any 
conversation with the defendant at the time you made 
that play? A On that date when I went into the Vogue 
Cleaners I didn’t have my numbers written out—^my num¬ 
ber written out, so I did tell him, I said, “Put this 

13 quarter on 299,” and he said that he would. 

I don’t remember exactly how he said it, but he 
said he would; and I left; and I returned later with 
Corporal Jenkins and the United States Marshal and 
made the arrest. 

Q Did you have any conversation with the defendant 
at that time? A No, sir. Most of the conversation at 
that time was made by another officer. 

• • • • 

Cross Exammation 

• • • • 

14 , Q Now, you were directed to go to that demiing 
' establishment by your superior officer; is that cor¬ 
rect, sir? A I was directed by my superiors to go to a 
place that would lead up to that establishment. 

Q Your purpose in doing that was to make a num¬ 
bers play; is that correct, sir? A Yes, sir, that’s right 

Q And your further purpose was to make a numbers 
play with a person later identified to you to be Johnson; 

isn’t that correct, sir? A Yes, sir. 
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Q Now, there came a time, did there not, that yon 
did make your numbers play with Johnson, is that cor¬ 
rect, sir? A That’s right. 

Q Now, you did not know the defendant I believe you 
testified, and, as far as you know, he did not know you; 
is that correct, sir? A No, sir. 

Q And on the 16th, the day that you say you saw 
him, is it your testimony, sir, that you had no 
15 conversation with this man? A None that I can 
remember. 

Q Now, isn’t it a fact, sir, that you handed the money 
to him and that you asked him if he would put this 
play in with this other person who wrote the numbers 
down? A No, sir, that is not correct. 

Q Did you ever get a slip from this man? A From 
which man? 

Q From the defendant. A No, sir, I did not. 

Q You do not know whether the number was played 
or not, do you? A My money was taken for it; that’s 
all I know. 

Q But you received no receipt? A No, sir. 

Q- No token or any evidence of any sort whatsoever of 
having made the play; is that correct, sir? A Just the 
fact that he had taken my money, tibat’s all. 

• • • • 

47 Motion for Judgrrient of Acquittal 

ME. MITCHELL: I am going to ask Your Honor to 
direct a verdict certainly with reference to the possession 
of numbers slips. 

THE COIJET: You are making a motion for judg¬ 
ment of acquittal? 

ME. MITCHELL: That is right 

THE COUET: On each count? 

ME. MITCHELL: Yes, Your Honor. Your Honor 
will remember that there is no testimony with reference 
to the last count. 
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THE COURT: That is the possession count? 

MR. MITCHELL: That is right. 

THE COURT: Do you want to be heard? 

MR. MITCHELL: Yes. I think it is a matter of 
reiteration of argument. 

I just say to Your Honor again there is nothing 

48 in here, as far as a legal proposition is concerned, 
^ that shows that this is a numbers slip; and I in¬ 
vite Your Honoris attention to the Coupe case in which 
the, court in that case, as I recall it, specifically said that 
a numbers slip is for a race not yet run. And, as was 
brought out by this gentleman’s testimony, the expert’s 
testimony, if it were for a race of yesterday and the race 
is over, then it certainly does not come within the con¬ 
templation of even that portion of the statute which 
says “To be used,” and in that instance— 

THE COURT: The statute says “used.” 

MR. MITCHELL: Well, that is the present tense. 
Your Honor, in the Act. 

Surely Your Honor would go along with me on this: 
that if a person happened to have a slip of paper in his 
pocket for ten years, and we will assume arguendo even 
that it was at that time a numbers slip actually for the 
purpose of putting it into play, and that it has been there 
for a period of ten years, and an officer finds a piece of 
paper in his possession, I dare say, if Your Honor please, 
that by no stretch of the imagination would we hold 
that that is a numbers slip. 

THE COURT: You are surely pushing logic to ex¬ 
tremes. 

MR. MITCHELL: Perhaps I am, but only for em¬ 
phasis as to my proposition, my legal proposition. I am 
I going to urge this upon Your Honor: The mo- 

49 ment he got a piece or slip of paper, that was at 
one time a numbers slip; but it is no longer after 

that anything but a scrap of paper. It is not a slip for 
anything for which you can redeem it. 
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I think that is consistent with the Coupe case with re¬ 
gard to what constitutes a numbers slip. 

I say it would be mighty harsh on everybody. A 
whole lot of citizens in the city would have to go to jail 
for possession of numbers slips if that were the rule, 
where they merely wrote numbers on a piece of paper, 
even assuming with an intention to play them, but not 
having engaged in the numbers operation itself. They 
can change their intention at any time they want to; and 
even by the Government’s own argument, it would have 
to depend on what the person’s intention was at the time. 

There is nothing to show that there was any intention 
to engage in the numbers play and there is nothing to 
show that he had intended to play it, or maybe he put it 
down a year ago. 

THE COTJBT: There is evidence that he took 25 
cents. 

MR. MITCHELL: Not for this number. 

The COURT: But he took a number on that day 
for 25 cents and the quarter was found on his person. 

MR. MITCHELL: But the officer testified to the 
numerals that appear on this paper. Then we cannot 
guess or speculate that the officer gave him the 
50 quarter for what appears on that particular scrap 
of paper, because the number given by the officer 
is different, 399, which does not appear on this scrap of 
paper. 

THE COURT: I overrule your motion. 

• • • • 

Matthew Johnson 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 

• • • • 

51 ' Q Do you know whieh is Officer Timmons t A 
' Yes, sir, the gentleman on the left 

Q The gentleman on your left? A Yes, sir. 

Q Would that be the gentleman with the reddish hair? 
A That’s right 

Q And Corporal Jenkins is the other one? A Yes, 
sir. 

Q Did you have occasion to be arrested by those gen¬ 
tlemen? A Yes, sir. 

52 Q At the time you were arrested was the de¬ 
fendant also arrested? A He was. 

Q Now, with regard to numbers, did you ever receive 
any numbers from Officer Timmons? A Yes, sir, I did. 

Q Prior to the 16th of June, had you received any. 
numbers from Officer Timmons? A I believe so, as far 
as I can remember. 

Q Did there come any time that you received any num¬ 
bers from Officer Timmons through the defendant? A 
Did you say how many times? 

Q Did the defendant ever give you any numbers that 
were given to him by Officer Timmons? A Yes, sir. 

MR. ARNOLD I object to that. How does he know 
that? 

MR. MITCHELL: We will get to that. 

THE COURT: He can state it, if that is your only 
objection. 

MR. ARNOLD: I think he ought to lay the ground¬ 
work for it. 

THE COURT: I will sustain the objection. 

BY MR. MITCHELL: 

Q Do you know the numbers played by Officer Tim¬ 
mons? A Yes, sir. 

53 TBGE COURT: How would he know it except 
by hearsay. 

MR. MITCHELL: He said he wrote them for him. 
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BY THE COUET: 

Q Directly with Officer Timmons? A Yes, sir. 

THE COURT: Oh, I see. 

BY MB. MITCHELL: 

Q What, if any, name did yon know Officer Timmons 
by? A By the name of Reds. 

Q By the name of Reds? A Yes. 

Q Did there come a time that numbers were turned 
over to you that you recognized as being Officer Timmons’ 
by the defendant? 

MR. ARNOLD: I object to his leading his witness. 

THE COUET: Sustained. 

BY MR. MITCHELL: 

Q Did you receive any numbers from this defendant? 
A Yes, sir, I did. 

• • • 

54 Q How did you know that the numbers you re¬ 
ceived were Officer Timmons’numbers? A Because 
they were signed ‘‘Reds” on a piece of paper. 

Q Did you recognize the signature? A Yes, sir. 

THE COURT: He can testify he received numbers 
signed “Reds.” 

BY MR. MITCHELL: 

Q Now, did you receive such numbers from this de¬ 
fendant on the 16th of June? A As far as I can remem¬ 
ber, yes, sir. 

Q On the 22nd of June? A Yes, sir. 

Q And on the 23rd of June? A Yes, sir. 

Q And you were present at the time that he was ar¬ 
rested on June 27th? A I was. 

Q And you received the numbers from him at that 
time on that day? A No, I didn’t receive it on that 
day. 

0 You had not received it on that dav? A No, 
sir. 

Q Did you pay any commission to this defend¬ 
ant? A No, sir. 


55 
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Q Did he write numbers, to your knowledge! A Not 
to my knowledge. 

Q WTio, if anyone, there wrote numbers? A I was 
the only one that I know of. 

• • • • 

60' Redirect Eocamimation 

BY MB. MITCHELL: 

Q I ^vill ask you this: Did you receive as many as 
three slips marked “Beds’’ from Mr. Cook? A I did. 
MB. MITCHELL: That is all 
MB. ABNOLD: If Your Honor please, I would Hke to 
ask him one question. 

• Recross Exammation 

BY MB. ABNOLD: 

Q Were you convicted in this court in October of this 
year for being a numbers writer? A I pleaded guilty. 

• • • • 

61 Edgar Thomas Cook, 

the defendant, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Eooammatuni 

BY MB. MITCHELL: 

Q Would you kindly state your name to the Court, 
sir? A Edgar Thomas Cook. 

Q Where do you reside, Mr. Cook? A 1413 P Street, 
Northwest. 

• • • • 

62 Q Calling your attention, sir, to a date on or 
about June 16, 1950, of this year, did you have 
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occasion to receive a numbers bet from Officer Timmons f 
A I did. 

Q Would you kindly tell His Honor and the jury the 
circumstances under which you received that? A I was 
called that a fellow wanted to see me in the back. I also 
work in the back of the plant myself. So I walked out 
in the alley, and then Officer—^Mr. Timmons— 

Q Keep your voice up so we can hear you. 

THE COXJET: Speak louder. These jurors have to 
hear you. 

THE WITNESS: He handed me a slip of paper and 
asked me would I put this in; and I was a little 

63 reluctant about taking it. 

He told me that it was all right, because he had 
played with Johnson before; and I taken it and turned 
it over to Johnson. 

BY ME. MITCHELL: 

Q Did he identify himself to you at that timef Did 
he tell you who he was! A He did. 

Q "^0 did he tell you he was? A Eeds. 

THE COURT: Keep your voice up. 

BY ME. MITCHELL: 

Q What did you do with this piece of paper and the 
money that was given to you by Officer Timmons? A I 
gave it to Mr. Johnson. 

Q Did you receive any commission or any awards or 
anything from Mr. Johnson? A I did not. 

Q Did the officer ever ask you whether or not you 
wrote numbers yourself? A No. 

Q Did you ever make any statement with reference 
to whether you did or did not write numbers? A No. 

Q Now, on June 22, did you have occasion to 

64 receive a piece of paper or have any transaction 
with Officer Timmons? A I did. 

Q What was that? A I don’t know what the con¬ 
tents was inside, because I never looked at it. All I did 
was take it and handed it over to Mr. Johnson. 


( 
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^ He handed you something wrapped npt A That’s 
right. 

Q And yon in tnm handed it over to Mr. Johnson? 
A That’s right 

' Q Did I understand yon to say that yon did that 
without looking at it? A Yes, sir. 

Q Now, what conversation, if any, did yon have with 
Officer Timmons on that day? A None. 

Q Did there come a time on June 23rd—^that is, the 
following day—^that yon saw Officer Timmons? A Yes. 

Q Tell ns, if yon will, sir, what transpired on that 
day. A On that day he handed me this slip of paper 
and a quarter and asked me to give it to Mr. John¬ 
son. 

65 Q Did yon do as directed? A I did. 

Q Did yon know at that time what number it 
was or how much it was, or anything? A Yes, I did. 

Q How did yon know that? A It wasn’t folded like 
before. 

Q It wasn’t folded as before? A That’s right. 

Q Was there anything identifying that piece of paper? 
Did he put his name or any mark or anything on it at 
that time? A I wouldn’t be too sure about that, sir. 
THE COURT: Keep your voice up. 

Yon do not remember; is that it? 

THE WITNESS: That’s right 
BY MB. MITCHELL: 

Q Yon do not recall whether the name Beds was on 
there? A No, I don’t. 

Q Now, on the 27th, what happened on that occasion, 
sir? A Well, the 27th he came in and handed me a 
quarter and told me to put it on number 299, and I put 
the quarter in my pocket and I went on about my work. 
Before I could get started working. Corporal 

66 Jenkins and another fellow—^I don’t know whether 
he was an officer or not—came in and asked me 

where was the manager; and I was about to tell Cor- 
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I 
! 

j 

poral Jenkins, or at least point to him where the man- j 
ager was; and he told me never mind, and he told me to 
put my hands up and started searching me. | 

Q The things that were produced here in court—^is i 

that the only thing that was taken from you? A That^s ] 
all. I 

• • • • I 

68 Cross Excmmation | 

• • • • I 

I 

70 Q And on the 16th you say he came and said, j 
‘‘Will you play this number for me?^’ Is that 

right? A Yes. i 

Q Did he say, “Will you give this to Johnson for j 
me?^’ Which was it? A He asked me would I put it | 
in for him. ] 

Q Would you put it in for him? A Yes. | 

Q He did not say for whom you were to put it in, j 
did he? A Well, after I was a little reluctant about | 
taking it he told me it was all right, because he had ! 
played it with him before. | 

Q Played with whom? A With Johnson. i 

Q But he did not tell you to give it to Johnson, did j 
he? Just asked you to put it in? A That’s right. ! 
Q Did he identify himself in any way on the 16th? j 
A Yes, he did. I 

71 Q How? A By telling me it was Beds. i 

Q By telling you it was Reds? A Yes. | 

Q You do not know whether that was on the slip or | 
not? A No, I don’t. | 

Q Which day was it you took an open slip? A Well, | 
it was the second or third time that he entered the 
store. i 

Q When you gave these, you say, to Johnson, what | 
did you do? A However Officer Timmons gave them to ! 
me, that’s the way I turned them over to Mr. Johnson. I 
Q What did you say when you gave them to him? 
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A ' I handed him whatever I had and told him that Beds 
told me to give it to him. 

Q Did yon say whom it was from? A Yes, I told 
him who it was from. 

• • • • 

73 Q On the first occasion, on Jnne 16th, did yon 
tell Johnson that this was from Beds? A Yes, I 

did. 

Q What did he say? A He didn’t say anything. 

Q He didn’t say anything at all? A No. 

Q Bnt after the first time yon did not even say 

74 whom it was from; is that right? A Well, natn- 
rally, I mean I wonld have to tell him who it was 

fromu 

Q Yon told him each time, “This is a bet from Beds”? 
A I only give him the packages. “From Beds,” I said. 

Q Yon had never seen him before that day? A No, I 
had not. 

• • • • 
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QUESTIONS PEESBNTEZ) 


In the opinion of appellee, the main questions presented 
are: 

1. Whether a verdict of not guilty of having committed 
an offense coniinuously over a certain period is inconsistent 
with a verdict of guilty of having committed that offense 
on several, specific occasions during the period; and 
whether, assuming arguendo that such verdicts are incon¬ 
sistent, such inconsistency is material so long as the verdicts 
relate to separate counts of the indictment. 

2. Whether the mere affording of an opportunity to sell a 
chance in a lottery constitutes entrapment. 
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COUNTSRSTATEMENT OP THE CASE 

On July 31,1950, a six count indictment was filed against 
appellant in the District Court. The first count charged 
that ^‘continuously during the period from about June 16, 
1950 to about June 27,1950,^’ he was engaged in promoting 
a numbers game in violation of D. C. Code (1940), 22-1501. 
The second, third, fourth and fifth counts charged that on 
June 16, 22, 23, and 27, respectively, he sold numbers 
chances to John E. Timmons, in violation of D. C. Code 
(1940), § 22-1501. The sixth count charged that on June 27 
he knowingly had in his possession certain slips, “used 
and to be used’’ in carrying on the numbers game. (J.A. 
2-3.) After a jury trial he was acquitted on count one, but 
found guilty as charged on the other five counts, and on 
December 7, 1950, he was sentenced generally to imprison¬ 
ment for 1 to 4 months (J.A. 3). 
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The evidence adduced at the trial may briefly be sum¬ 
marized as follows: 

Officer Timmons testified for the Government that he was 
told by his superiors to try to find out who was responsible 
for reported gambling violations at the Vogue Cleaners on 
Bladensburg Road. He had no definite information who 
the offender or offenders were. (E. 17,29-30.) He drove to 
this location on June 16, 1950, and asked a man standing 
behind the Vogue Cleaners “where the man was.’’ The un¬ 
known man went into the establishment, and presently the 
defendant came out. (J.A. 5.) The witness then wrote a num¬ 
ber and the amount to be played upon a slip of paper and 
handed it to the defendant together with a quarter, where¬ 
upon the defendant put the paper and the money in his 
pocket and walked back toward the cleaners (J.A. 6). There 
was no conversation between them whatsoever (J.A. 6,9). 

On June 22, 1950, he saw the defendant inside the clean¬ 
ing establishment, at which time be played the same number 
by giving the defendant a slip of paper with the number and 
the amount of the play written thereon together with the 
money, signing the name “Reds” on the bottom of the slip 
(JA. 6). A similar transaction took place the following 
day (J.A. 7). 

On June 27 Officer Timmons obtained a United States 
Commissioner’s arrest warrant, describing appellant as 
Richard Roe (R. 101-102), and ffied it with the U. S. Mar¬ 
shal’s office. He then went to No. 9 Precinct where Corporal 
Jenkins marked a quarter in a certain manner, recording 
the marks on a card (J.A. 7). That afternoon the witness 
made a numbers play with this coin orally instructing the 
defendant to “Put this quarter on 299.” The defendant 
agreed to do so. A few minutes later the witness returned 
with Corporal Jenkins and a deputy marshal to make the 
arrest. (J.A. 7-8.) On cross-examination Timmons denied 
that he had been playing the numbers at that location, pre¬ 
vious to June 16, 1950, with a man named Johnson (R, 
13-14). 

Corporal Vincent H. Jenkins of the Metropolitan Police 
Department next testified for the prosecution that on June 
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27 he, together with witness Timmons and a depnty marshal, 
entered the Vogue Cleaners building, whereupon Timmons 
pointed out the defendant and the deputy marshal executed 
his arrest warrant (R. 23). A slip of paper, which was later 
identified as a numbers slip by expert testimony (R. 37-40), 
and the marked coin were taken from the defendant’s per¬ 
son and introduced into evidence (R. 24, 39). This slip of 
paper was not one of the numbers plays which had been 
made by Officer Timmons. The witness further testified 
that the defendant admitted to him that he had accepted 
numbers plays from Timmons (R. 29). 

Private Benjamin F. Bean gave testimony concerning 
lotteries in general and the numbers lottery in particular 
(R. 30-47). He stated that he believed that, in his expert 
opinion, the slip of paper taken from the defendant was a 
lottery ticket. 

The defense called Matthew Johnson as a witness. He 
testified that he worked with the defendant at the Vogue 
Cleaners during the time covered by the testimony; that 
he had received numbers bets directly from Officer Tim¬ 
mons, as well as through the defendant who transmitted 
to him numbers played with the defendant by Timmons; 
that he himself was the only guilty party and that the 
defendant was receiving no commission or other remunera¬ 
tion from him; that he did not know whether he got all the 
slips that Timmons had given defendant nor did he know 
on what dates he received them, although he did receive as 
many as three slips; and that he had pleaded guilty a short 
time before for writing numbers with Officer Timmons 
(J.A. 12-14; R. 51-60). 

The defendant took the stand in his own behalf. He 
denied that he was a numbers writer, but admitted receiving 
a numbers bet on June 16,1950, from Officer Timmons who 
identified himself as “Reds”. He stated that he was a 
little reluctant to take the bet; that he did so when Timmons 
said that he had played with Johnson before; and that he 
gave this play to Johnson and received no commission or 
reward from Johnson (J.A. 14-15). He testified that sub¬ 
stantially the same thing occurred on two later dates; that 
on June 27 he received a quarter from Timmons and was 
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told *‘tp put it on number 299, and I put the quarter in my 
pocket and I went on about my work”; that before he could 
get back to work he was arrested; that he had intended to 
give the coin and numbers play to Mr. Johnson but had 
not seen him before he was arrested; that the clothes he 
was wearing at time of arrest were not his own but belonged 
to a former employee who had left them at the cleaning 
establishment when he resigned some months before; that 
the slip of paper was taken from his hip pocket and that he 
did not know anything about it (J.A. 15-17; E. 66-68). 

The defendant further testified that Timmons told him 
that he, Timmons, had played numbers with Johnson before, 
and that Timmons asked if the defendant would put the 
number in for him. He stated that Timmons told him his 
name was ‘‘Beds” (J.A. 15, 17). The defendant denied 
that Johnson was present when he was arrested, but Deputy 
Marshal Garvin testified in rebuttal that Johnson and the 
defendant were standing together at a pressing machine 
when they were arrested (R. 90-91, 93). 

Defendant stated that the numbers slip was taken from 
the hip pocket of the pants he was wearing, which belonged 
to a former co-worker named ‘‘Joe” (R. 74). Corporal 
Jenkins and Marshal Garvin, however, testified in rebuttal 
that the slip was taken from his shirt pocket, which shirt 
the defendant admitted was his own (R. 74, 79, 93). The 
defense advised the court on the second day of trial that it 
had determined the identity and address of the party known 
as “Joe”, and had personally requested him to appear, but 
that he had failed to do so. The defense admitted that no 
effort was made to subpoena this witness. (R. 84-86.) 

STATUTES IKVOLVED 

Section 1501 of Title 22, District of Columbia Code (1940 
Ed.) provides: 

If any person shall within the District keep, set up, 

' or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sefl 
or transfer any chance, right, or interest, tangible or 
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intangible, in any policy lottery, or any lottery or shall 
sell, or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy lot¬ 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon conviction 
of each said offense not more than $1,000 or be im¬ 
prisoned not more than three years, or both. The pos¬ 
session of any copy or record of any such chance, right, 
or interest, or of any such ticket, certificate, bill, token, 
or other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. 

Section 1502 of Title 22, District of Columbia Code (1940 
Ed.) provides: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, or 
the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. 

SUMMARY OP ARGUMENT 


A verdict of not guilty on the first count of this indictment 
merely shows that the jury was not convinced beyond a 
reasonable doubt that the defendant continuously through¬ 
out the specified period was concerned in some fashion in 
operating a numbers lottery. The jury, in all likelihood, 
reasoned that the word “continuously” meant “daily”. 
The finding, therefore, is not necessarily inconsistent with 
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the verdict of guilty on Counts 2, 3, 4 and 5 wherein the de¬ 
fendant is charged with selling chances on a numbers lottery 
upon separate specific dates. Moreover, consistent verdicts 
with respect to separate counts are not essential. 

n 

It is well settled that the fact that officers of the law 
merely afford opportunities or facilities for the commis¬ 
sion of the offense does not defeat the prosecution. 

in 

The appellant alleges error in a verdict of guilty upon 
the sixth count which charges possession of numbers slips. 
The law and the evidence in the record abundantly sustain 
the finding of the jury. Moreover, appellant’s conviction 
on the otiber counts is sufficient to sustain the general 
sentence imposed. 

ARGUMENT 

I 

The Verdict of the Jury Finding the Defendant Not Guilty on 

the First Count of the Lottery Indictment Covering a Con- 
, tinnons Period Is Not Nec^sarily Inconsistent with the 
; Verdict of Guilty on Those Counts Charging the Defendant 

with Lottery Law Violations on Specific Dates 

The first count of the indictment charged violation of the 
lottery laws contiwaousVy during the period from about 
June 16,1950, to about June 27, 1950. Counts 2 through 6 
charged violation of the lottery laws on separate, specific 
dates, June 16, 22, 23 and 27. Presumably, the jury con¬ 
strued “continuously” as meaning “daily”. A ver^ct of 
not guilty on the first count, therefore, is not necessarily 
inconsistent with a verdict of guilty on Counts 2 through 6. 

Even if the verdicts be regarded as inconsistent, this 
should not be grounds for reversal of otherwise proper 
convictions on separate counts.^ 

' Indeed, in Crichton v. United States, 67 App. D.C. 300, 
303,92 F. 2d 224 (1937), this Court in ruling upon an appeal 

^Borum, et al. v. United States, (1931), 284 U.S. 596. 
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from a conviction in an abortion case stated, ‘‘The ver¬ 
dicts were, of course inconsistent and repugnant, but not 
legally objectionable.” Here the jury found the defendant 
not guilty of Count 1 in which an abortion was charged as 
having been procured by a catheter; not guilty of Count 2 
in which the same abortion was charged as having been 
procured by means and instruments the exact nature of 
which was unknown to the Grand Jury; but guilty of the 
3rd count in which the same abortion was charged as hav¬ 
ing been procured by means the exact nature of which is 
unknown to the Grand Jury. 

The rule has been laid down in Durm v. United States * 
as follows: 

Consistency in the verdict is not necessary. Each 
count in an indictment is regarded as if it was a sepa¬ 
rate indictment. Latham v. The Queen, 5 Best & Smith, 
635, 642, 643. Selvester v. U. S., 170 U. S. 262. 

As was said in Steckler v. United States, 7 F. 2d 59, 60 
(C. A. 2): 

The most that can be said in such cases is that the 
verdict shows that in either the acquittal or the con¬ 
viction the jury did not speak their real conclusions, 
but that does not show that they were not convinced of 
the defendant's ^ilt. We interpret the acquittal as 
no more than their assumption of a power which they 
had no right to exercise, but to which they were dis¬ 
posed through lenity. 

See also Gillars v. United States, 87 U. S. App. D.C.—, 182 
F. 2d 962, 967 (1950). 

Thus it would seem to be abundantly established that the 
finding of not guilty on Count one was not a bar to a finding 
of guilty on the other counts of the indictment even if such 
findings be inconsistent. 


I 

1 


2 284 U.S. 390, 393, 80 AL.R. 161. 
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n 

There Is No Defense of Entrapment to Wrongful Acts Com* 
' mined by the Accused Where the Criminal Intent Originated 
in the IMUnd of the Accused 

V 

It is not the purpose of law enforcement oflScers to incite 
or create criminal situations for the sole purpose of per¬ 
secuting or punishing them.^ However, there is no fault 
if by police strategem the defendant pursues his customary 
criminal activity of his own volition through the medium of 
disguised police operatives merely because the police did 
not disclose their identity until after the strategem had 
succeeded. 

' In the Sorrells case, supra [footnote 3], the Supreme 
Court through Mr. Chief Justice Hughes said (at pages 
441, 442); 

It is well settled that the fact that officers or em¬ 
ployees of the Government merely afford opportunities 
' or facilities for the commission of the offense does not 
' defeat the prosecution. Artifice and strategem may be 
employed to catch those engaged in criminal enter¬ 
prises. (Citing cases) The appropriate object of this 
' permitted activity, frequently essential to the enforce¬ 
ment of the law, is to reveal the criminal design; to 
' expose the illicit traffic, the prohibited publication, the 
fraudulent use of the mails, the illegal conspiracy, or 
' other offenses, and thus to disclose would-be violators 
of the law. A different question is presented when the 
criminal design originates with the officials of the gov¬ 
ernment, and they implant in the mind of an innocent 
person the disposition to commit the alleged offense 
and induce its commission in order that they may 
prosecute. 

See annotations 18 A.L.B. 146, 66 A.L.R. 478, 86 A.L.R. 263. 

• Here the police acted upon information which they had 
received that numbers bets were being taken at a certain 
laundry. The record indicates that the undercover opera¬ 
tive drove to the laundry and asked someone there for ‘‘the 
man’^; that the defendant came out to his car and accepted 

® SorreJh v. United States, 287 U.S. 453, 86 A.L.R. 249; Butts v. 
United States, 273 Fed. 35 (CA. 8), 18 A.L.R. 143. 
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a bet from him; and that this happened on fonr separate 
days. Snrely there was no situation where an innocent 
man, with no predisposition to crime, was lured into a 
criminal act solely by the inducements of an overzealous 
law enforcement oflScer. 

No objections having been noted to the instruction of the 
trial court with respect to this issue, it is to be presumed 
that the jury was properly instructed on the law applicable 
to this case. 

The Municipal Court of Appeals for the District of 
Columbia has stated in Sherman v. United States, 36 A. 2d 
556, 564 (1944) that: 

Entrapment never exists as a defense unless the 
accused has been led to do a criminal act by the trickery 
or undue persuasion of an officer of the law. 

• • • • 

The doctrine is one resting on judicial decision, it is 
of comparatively recent origin, and arises out of an 
equitable concept of justice founded on public policy. 

The situation as set out in the record clearly indicates 
that no entrapment existed in this case. In this connection, 
it should be noted that the “verdict of a jury must be sus¬ 
tained if there is substantial evidence, taking the view most 
favorable to the Government, to support it.^^ Glosser v. 
United States, 315 U. S. 60, 80; Morton v. United States, 79 
D. S. App. D.C. 329,331,147 F. 2d 28, cert. den. 324 U. S. 875. 

There was a reasonable basis for the jury to believe that 
appellant had been frequently, if not continuously, engaged 
in the illegal activity. In such a situation the law permits 
law enforcement agents to provoke particular violations 
which are mere instances in the general pattern of illegal 
conduct* 


* United States v. Becker, 62 F. 2d 1007, 1008 (CwA 2,1933). 
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It Was Not Error to Permit the Jury to Decide the Fact Whether 

the Slip of Paper Introduced in Evidence Was a Lottery 

' Ticket Within the Purview of the Statute 

With respect to Count 6 of the indictment, the prosecution 
produced testimony that a slip of paper with numbers 
written on it was taken from the shirt pocket of appellant. 
Another prosecution witness stated that in his expert 
opinion the paper was a lottery ticket. No witness for 
either prosecution or defense testified directly as to the 
past, present or future significance of the slip, nor did the 
defense deny it was a numbers slip. In fact, the defendant 
denied knowing anything about the slip, stating that it 
came from a hip pocket of a pair of pants he was wearing 
which belonged to another person. However, this was 
rebutted by two prosecution witnesses who stated that the 
ticket came from the pocket of the shirt defendant was 
wearing, which the defendant testified was his own shirt. 
Accordingly, there was evidence from which the jury could 
logically draw the conclusion that the slip was one which 
the defendant had received that day from some other bettor 
as a wager on that day’s number. This, coupled with other 
testimony, justified an inference that the slip was current. 

Moreover, the cases cited in appellant’s amended brief 
for the proposition that the lottery statute covers only cur¬ 
rent numbers slips are not controlling here. France v. 
United States, 164 U. S. 676 (1897), concerns itself not with 
lottery slips but with an “official print” and “hit slips” 
which were compiled and made after the drawing and did 
not purport to be representative of any bets in and of 
themselves. The per curiam opinion of this Court in Smith 
V. United States, 70 App. D.C. 255,258,105 F. 2d 778 (1939), 
expressly refrained from deciding whether it was neces¬ 
sary that the lottery slip be a current one since it was un¬ 
necessary in the decision of that case although that opinion 
does contain the dictum upon which appellant relies. 

Furthermore, the France case was decided under a statute 
containing dissimilar language, as were the other cases re¬ 
ferred to in the Smith case, supra, at p. 257. The present 
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lottery statute, D. C. Code (1940 ed.) sec. 22-1502, refers 
to slips **usedy or to be used, or adapted or devised, or 
designed for the purpose of playing, carrying on, or con¬ 
ducting’’ any lottery. The term “to be used” covers cur¬ 
rent lottery slips and presumably the term “used” was not 
intended merely to be redundant. 

It is, of course, well settled that lottery laws represent an 
exercise of the police power and should be given a liberal con¬ 
struction “with a view to remedying the mischief intended 
to be prevented and to suppressing all evasions in the con¬ 
tinuance of the mischief.” In re Gray, 23 Ariz. 461, 204 
Pac. 1029. See also New v. Tribond Sales Corporation, 57 
App. D.C. 197, 200, 19 F. 2d 671. The immensity of the 
gambling problem facing the District of Columbia need 
hardly be mentioned. The difficulty in proving that an ordi¬ 
nary numbers slip is a current one is also apparent. 

In any event, however, it makes no difference even if we 
assume arguendo that the Government was required to 
prove that the numbers slip involved in the sixth count of 
the indictment was a current one and failed to meet that 
requirement. Where a defendant is convicted on more than 
one count of an indictment and receives a general sentence, 
if the conviction of one count is sufficient to sustain the 
sentence, it is unnecessary to consider questions raised with 
respect to the other counts. Hirahayashi v. United States, 
320 U. S. 81, 85, 105 (1943); Meyers v. United States, 84 
U. S. App. D.C. 101, 171 F. 2d 800, 803 (1948), cert. den. 
336 XJ. S. 912. Appellant’s conviction on Count 2, 3, 4 or 5 
is sufficient to sustain the sentence imposed upon him. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court should be affirmed. 

George Morris Fay, 

I United States Attorney. 

Joseph M. Howard, 

Martin J. McNamara, Jr., 
Assistant United States Attorneys. 
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